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DISABILITY RIDERS—PREMIUM WAIVER 


Disability riders attached to three policies issued 
by defendant insurance company to one Harris pro- 
vided that if the insured should become wholly and 
permanently disabled by bodily injury or disease the 
insurance company would pay the premiums falling 
due thereafter. The riders required that the insured 
furnish satisfactory proof of his disability to the 
company. 

Harris died in August, 1934, and it is not disputed 
that he had been totally and permanently disabled 
since February 12, 1931. He was unable to attend 
to his business and his son assumed charge thereof. 
The son paid all his father’s bills, including the pre- 
mium payments on these policies. The policies were 
kept in a safe to which the insured held the key. 
The son was not aware of the provisions regarding 
waiver of premiums in the event of disability until, 
in November, 1933, an agent of defendant company 
suggested to him that the policies might contain such 
provisions. The policies were then obtained by 
breaking into the safe. Thereafter the son furnished 
proof to the company of the insured’s disability 
which was accepted and premiums were waived from 
November 12, 1933, until the death of the insured. 
The executrix of the insured’s estate brought an 
action seeking to recover the premiums paid by the 
son during the period of February 12, 1931, to 
November 12, 1933. 


Recovery of Premiums 


The Texas Court of Civil Appeals, in The National 
Life & Accident Insurance Company v. Harris, re- 
ported at { 501,844, held that the furnishing of proof 
of disability was not a condition precedent to the 
company’s liability to waive premiums in the event 
of total and permanent disability and allowed recov- 
ery in the full amount claimed. The court said that 
under the circumstances, the delay in furnishing the 
notice was not unreasonable. The insurance company 
was not misled nor prejudiced by the mistake so that 
the fact that the payments were voluntary will not bar 
their recovery. 
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% FIRE AND CASUALTY % 


Insurance Premium Paid with Public Funds.—The payment of 
a premium on a policy insuring the California Commission 
for the Golden Gate Exposition against loss from liability 
for personal injury or property damage caused by its em- 
ployees on premises under its control was held to constitute 
a proper expenditure of public funds. (The People v. Stand- 
ard Accident Ins. Co, et al., Calif. Dist. Ct. of App.).. 
1 300,482. 


Fire Loss.—Judgment for plaintiffs under policies issued by 
defendants was affirmed, the evidence not supporting de- 
fendants’ contentions as to over-insurance, attempted fraud 
and fraud in false statements made by the insured after the 
beginning of the litigation. (World Fire & Marine Ins. Co. 
et al. v. Fapp et al., Ky. Ct. of App.). ..{ 300,483. 


Gas Company’s Liability—Gas company was held liable for 
damages caused by a fire which resulted from an explosion, 
the court finding that the explosion was caused by gas which 
had escaped from the supply pipes being ignited by flames 
in an oil stove. (Texas Public Service Company v. Mireles, 
Tex. Ct. of Civ. App.). .. 300,484. 


Kerosene Poured on Fire.—One who pours kerosene, or what 
she believes to be kerosene, on a burning flame is guilty of 
contributory negligence as a matter of law and the jury 
should be so instructed. This action was tried in Missis- 
sippi. (Sinclair Refining Co. v. Tompkins, U. S. C. C. A., 5th 
C.)...7 300,485. 


Membership in Mutual Company.—Under the by-laws of de- 
fendant company, no membership was acquired in said 
mutual company by the acceptance of an application, said 
by-laws also requiring that the charges determined by the 
board of directors be paid before membership became effec- 
tive. (Equitable Trust Co. et al. v. Eastern Michigan Farmers’ 
Mutual Fire Ins. Co., Mich, Supreme Ct.). . .J 300,486. 


Defenses to Action on Fire Policy.—Defendant’s pleas that 
plaintiff's action was barred by limitations clause in policy, 
that plaintiff had recovered for its loss under another policy 
and was not entitled to recover twice, and of estoppel were 
held to have been well taken. (Kentucky Electric Power 
Corp. v. Aetna Ins. Co., U. S. Dist. Ct., W. D., Ky.).. 
{ 300,487. 


Tenant Injured—Release to Insurer.—A release executed by 
a tenant to the landlord’s insurer with respect to a claim for 
damages for injuries sustained when she fell through the 
floor of her tenement barred her right to subsequently re- 
cover against the landlord and his insurer. (Jackson uv. 
United States Fidelity & Guaranty Co. et al., La. Ct. of App.) 

{ 300,488. 


% NEGLIGENCE »% 


(Other than Automobile) 


Animal Matter in Bottled Beverage.—In a suit brought by 
plaintiff against defendant bottling company to recover 
damages for injuries alleged to have been sustained as the 
result of drinking a bottled beverage containing animal 
matter, the court affirmed a judgment for plaintiff, holding 
that the jury, under the doctrine of res ipsa loquitur, were 
warranted in inferring that the foreign matter got into the 
bottle through the negligence of defendant’s employees. 
(Coca Cola Bottling Works, Inc. of Columbus, Mississippi v. 
Petty, Miss. Supreme Ct.).. .] 402,062. 


Unwholesome Bread.—In a suit brought by plaintiff to recover 
damages resulting from injuries alleged to have been sus- 
tained by his wife as the result of eating unwholesome bread 
manufactured by defendant, the court concluded, as a matter 
of law, that plaintiff failed to prove that the bread was 
unwholesome and that the eating of it resulted or proxi- 
mately resulted in the illness of his wife. (Joynes v. Jones 
Fine Bread Co., Tex. Ct. of Civ. App.).. . 402,061. 


Use of Driveway by Pedestrian.—Plaintiff sued to recover 


damages for injuries sustained as the result of a fall while 
walking along a ramp at the rear of a building. The eyi. 
dence showed that the ramp was constructed as an exit for 
automobiles. The court held that plaintiff was a licensee 
who used the driveway at her own risk. Defendant owner 
violated no duty which it owed her and, therefore, the trial 
judge properly directed a verdict in defendant’s favor, 
(Waller v. Medical Arts Realty Co., Tenn. Ct. of App.) 

{ 402,067. 


Snow and Ice on Steps.—Plaintiff brought an action to recover 


damages for personal injuries sustained when she fell, due 
to an accumulation of snow and ice, on steps leading from 
the street to the porch of premises owned by defendants, 
Judgment was entered for plaintiff, the court holding that 
there was evidence on which the jury might base a finding 
that defendants negligently failed to equip and maintain the 
porch and steps in proper condition, and that accumulations 
of ice and snow dripped from the porch roof across the 
porch and stairway. (Clapper v. Zubres et al., N. Y. Supreme 
Ct., App. Div.) . . .§ 402,070. 


Pedestrian Injured.—Plaintiff brought an action to recover 


damages for injuries sustained when she caught the heel 
of her shoe on the metal flange of a drain pipe which pro- 
truded through the pavement of a crosswalk. The court 
held that the ev:4ence sustained the finding that the end 
of this pipe constituted a dangerous condition which was 
hazardous to pedestrians. A finding to the effect that de- 
fendant city had knowledge of this dangerous condition also 
found support in the evidence. Judgment for plaintiff was 
affirmed. (Sebern v. City of Riverside, Calif. Dist. Ct. of 
App.). . .] 402,075. 


Proximate Cause.—In a suit brought by plaintiff to recover 


damages for injuries sustained when, forced to the outer 
edge of the sidewalk by an obstruction placed thereon by 
defendant, she stepped into a depression in the walk, the 
trial judge set aside a verdict in favor of plaintiff. On 
appeal the court ordered judgment to be entered on the 
verdict, holding that the question of whether the acts of 
defendant were the proximate cause of plaintiff’s injury was 
one of fact for the jury. (Edgecomb v. Great Allantic & 
Pacific Tea Co., Conn. Supreme Ct. of Err.) . . .[ 402,081. 


Icy Condition of Sidewalk.—Plaintiff brought an action to 


recover damages for injuries sustained when he fell ona 
sidewalk, due to an accumulation of ice and snow, while on 
his way to a drug store located in defendant’s building. 
Defendant asserted that it was not liable because it was 
the owner of the servient estate in respect to this sidewalk, 
with no duty to maintain the sidewalk in a safe condition. 
The court affirmed a judgment for plaintiff, holding that 
defendant, as to pedestrians traversing the sidewalk as 
business visitors of defendant’s tenants, was under a duty to 
maintain the sidewalk in a safe condition. (Hunter v. Fits-Roy 
Development Corp., N. Y. Supreme Ct., App. Div.) . . .] 402,082. 


Landlord and Tenant—Repairs.—Plaintiff’s complaint charged 


that defendant landlord undertook to make certain repairs, 
and made them in such a negligent manner that plaintiff 
was injured as a result thereof. The court held that the 
mere removal of loose plaster from a ceiling recently fallen, 
a task which should obviously have been performed under 
the circumstances, could not support an inference that 
defendant undertook to make repairs. (Grugan v. Shore 
Hotels Finance & Exchange Corp., N. J. Ct. of Err. & App.) 
.. .§ 402,076. 


Voluntary Repairs by Lessor.—Plaintiffs brought an action to 


recover damages for injuries sustained when they were 
struck by plaster which fell from a ceiling. During plain- 
tiffs’ occupancy of the premises, defendant lessor inspected 
the ceiling, found that the plaster was “cracked and bulged,’ 
and had it replastered. A portion of the replastered ceiling 
fell, causing the injuries complained of. The court reversed 
a judgment in favor of defendant, holding that a landlord 


is liable in damages if he fails to exercise reasonable care in @# 


making repairs, whether they be made by agreement oF 
voluntarily. (Janofsky et al. v. Garland, etc., Calif. Dist. Ct. 
of App.)...§ 402,073. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Breaking of Floor Board.—Where plaintiff brought an ac- 
tion to recover damages for injuries sustained when a 
floor board in a bathroom of a bathing pavilion broke, a 
judgment dismissing her complaint was affirmed on appeal. 
(Mollie Gerber v. White Sulphur Company of Sharon Springs, 
N. Y., Inc.; Hyman Gerber v. Same, N. Y. Supreme Ct., App. 
Div.). . .] 402,071. 


Bowling Alleys.——In a suit brought by plaintiff to recover 
damages for injuries sustained when he caught his hand 
in the revolving blades of a ventilating fan situated in a 
wall on premises operated by defendant as a bowling alley, 
a judgment entered for plaintiff was affirmed on appeal. 
(Pittaluga v. Diamond, N. Y. Supreme Ct., App. Div.). 

{| 402,072. 


Excavations—Municipality’s Liability—Plaintiff alleged that 
defendant created a dangerous nuisance by excavating a 
hole across a public path in a park, for the purpose of equip- 
ping the park with a swimming pool, and that said hole was 
left unlighted, unfenced and unguarded. It was further 
alleged that plaintiff's husband, while walking along the 
pathway, stepped into the hole and suffered injuries resulting 
in his death. The court concluded that defendant was not 
guilty of creating and maintaining a nuisance. Furthermore, 
defendant’s negligence in leaving the excavation unlighted 
and unguarded was negligence in,,the performance of a 
governmental function, for which. vefendant was not liable. 
(Dixon v. City of Nashville et al., Tenn. Supreme Ct.) 

§ 402,078. 


Child Drowned in Swimming Pool.—In a suit brought by plain- 
tiff to recover damages resulting from the death of a minor 
who was drowned while bathing in a pool constructed and 
maintained by defendant, a verdict was returned in favor 
of plaintiff. On appeal the court reversed a judgment en- 
tered on the verdict on the ground that the verdict was 
against the weight of the evidence. (Pierce, Admx. v. Village 
of Ravena et al., N. Y. Supreme Ct., App. Div.).. .] 402,069. 


Construction of Swimming Pool.—Plaintiff brought an action to 
recover damages resulting from the death of her intestate, 
who was drowned while swimming in a pool during the 
course of its construction by the W.P.A. for defendant 
municipality. The lower court held in favor of defendant 
on the ground that the municipality had no control over the 
work being done by the W.P.A., an independent con- 
tractor. On plaintiff’s petition for certiorari, the Supreme 
Court held, as a further ground of nonliability, that defend- 
ant, in constructing the pool, was engaged in the perform- 
ance of a governmental function. The court also held that 
defendant was not guilty of maintaining a nuisance. (Bar- 
rett, Admx. v. Town of McMinnville, Tenn. Supreme Ct.) 

{] 402,060. 


State’s Liability —Claimant was denied a recovery for personal 
injuries sustained when her foot became lodged between two 
large stones on a pathway in a New York State Reservation, the 
court holding that the State used reasonable care in the 
maintenance of the pathway, and that it was in a reasonably 
safe condition for the uses and purposes for which it was 
intended and maintained. (Wood v. State of New York, 
N. Y. Supreme Ct., App. Div.). . .] 402,068. 


Customer’s Fall from Stair Landing.—lIn a suit brought by 
plaintiff to recover damages for injuries alleged to have been 
sustained as the result of a fall from a stair landing in 
defendant’s store, a judgment entered in favor of plaintiff 
was affirmed upon condition of remittitur. (Murphy v. Fred 
Wolferman, Inc., Mo. Supreme Ct.). . .] 402,065. 


Beauty Parlor Patron Injured.—Plaintiff sued to recover dam- 
ages for injuries sustained as the result of a fall on a slick 
linoleum floor of a beauty parlor in a building under defend- 
ant’s management. Plaintiff, upon entering the beauty par- 
lor, was told by the operators that a stain on the floor was 
being cleaned. The court denied a recovery, holding that 
since the condition of the floor was actually known to plain- 
tiff, there was no liability on the part of defendant. (Murray 
v. Ralph D’Oench Co. et al., Mo. Supreme Ct.).. .] 402,063. 


Power Company’s Liability—In a suit brought by plaintiff to 


recover for damages to real estate resulting from the break- 
ing of a public sewer, which was alleged to have been caused 
by an obstruction maintained therein by defendant light 
company, the trial judge entered judgment on a verdict 
directed in favor of defendant. On appeal the judgment was 
reversed, the court holding that the proof of defendant's 
negligence was sufficient to make the same a question for 
the jury. (Latham, Jr. v. Des Moines Electric Light Co., lowa 
Supreme Ct.). . . J 402,083. 


Liability of Construction Company.—Plaintiffs sued to recover 


damages resulting from the death of their five-year-old 
child who was killed when a heavy weight at the base of a 
road-grading machine fell upon him. Defendant construc- 
tion company was engaged in the construction of an approach 
to a bridge and the machine in question was used in con- 
nection with this construction work. The court affirmed a 
judgment for plaintiffs. (Rea Construction Co. v. Lane et all., 
Admrs., Tenn. Ct. of App.). . .] 402,079. 


Child Struck at Railroad Crossing.—Plaintiffs brought an action 


to recover damages resulting from injuries sustained by the 
minor plaintiff when he was struck by defendant’s engine 
while riding a bicycle. The court affirmed a judgment in 
favor of defendant, holding that the evidence failed to show 
any negligence on the part of defendant. (William Haynes 
v. Tennessee Central Railway Co.; Mrs. G. E. Haynes v. Same, 
Tenn. Ct. of App.). . . | 402,080. 


Coal Tar Waste Deposited on Land.—Plaintiff alleged that 


defendant negligently and carelessly failed to care for coal 
tar waste from its plant and to prevent it from becoming 
deposited on plaintiff’s land. Plaintiff recovered a judgment 
for damages to the land and for the death of certain live- 
stock. The Supreme Court held that there was no evidence 
to show that the livestock died as a result of drinking water 
polluted by tar and, therefore, modified the judgment so as 
to eliminate an item of $100.00 for loss of the livestock. 
(Reilly Tar and Chemical Corp. v. Belcher, Tenn. Supreme 
Ct.) . . .$ 402,059. 


Spread of Fire.—Plaintiff alleged that defendant’s agents set a 


fire on its right of way and negligently permitted it to 
spread, thereby destroying a certain wire fence and a num- 
ber of pine trees growing on the adjoining land. A judgment 
for plaintiff was affirmed on appeal, the court overruling 
numerous errors assigned by defendant. (Powell et al., 
Recrs. v. Blackstock, Ga. Ct. of App.). . .{ 402,084. 


Malpractice.—Plaintiff brought an action for malpractice to 


recover damages resulting from defendant hospital’s failure 
to properly set and treat her broken leg. One Dr. Becker, 
an osteopath, was asked to state the difference “in the 
method of reduction of fractures by you as an osteopath 
and the M.D.’s.” Objections to this question were sus- 
tained on the ground that it was incompetent “to prove 
what the practices of one profession are by another pro- 
fession.” On appeal by plaintiff, the court held that this 
ruling was improper and reversed a judgment dismissing 
plaintiff's case. (Mann v. Grim-Smith Hospital and Clinic, 
Mo. Supreme Ct.). . . [ 402,064. 


Burns—Skin-Grafting.—Plaintiff was severely injured in an 


explosion in a chemical room of the Standard Oil Company, 
receiving first degree, second degree and third degree burns. 
Arrangements were made by defendant Beard, the superin- 
tendent of the Company, for plaintiff to be taken from 
Wyoming, where the accident happened, to Chicago, for the 
purpose of being treated by a skin-grafting specialist. In 
an action for malpractice brought by plaintiff against de- 
fendant Beard and defendant Reeves, a doctor employed by 
the Standard Oil Company, it was charged, among other 
things, that the skin-grafting was delayed for a long period 
of time after the same should have been done, and also, that an 
insufficient amount of grafting was done. Verdicts directed 
in favor of defendants were held to be proper. (Smith v. 
Beard et al., Wyo. Supreme Ct.) . . .] 402,085. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Eye Injury.—Plaintiff and defendant were walking through 
certain woodlands, defendant in advance of plaintiff. While 
so walking plaintiff suffered an injury which resulted in the 
loss of his right eye, allegedly caused by the negligence of 
defendant in bending over a portion of a bush, or tree, and 
then allowing it to fly back and strike plaintiff's eye. The 
court held that defendant’s motion for a directed verdict, 
based upon the grounds of contributory negligence and 
assumption of risk by plaintiff, was properly denied. (Craig 
v. Parkhurst, Vt. Supreme Ct.). . . | 402,066. 


Statute of Limitations.—Plaintiff brought an action to recover 
damages for the loss of his property by fire, alleged to have 
resulted from the negligent installation of lightning rod 
equipment by defendant. The equipment was installed in 
July, 1930, and the fire occurred in September, 1937. The 
statutory limitation for actions of negligence is six years. 
Defendant pleaded the statute of limitations, contending 
that a right of action for negligence accures at the time of 
the negligent act. The court entered judgment for plaintiff, 
holding that plaintiff’s right of action accrued when the 
injury was suffered, (White v. Schnoebelen, N. H. Supreme 
Ct.). . .] 402,077. 


Equally Divided Court.—The judges being equally divided in 
opinion, the yoo of the New Jersey Supreme Court, 
reported at 4 Negligence Cases 222, was afhrmed solely 
because of such division. (Carr et al. v. Hagerich, N. J. Ct. 
of Err. and App.).. . 402,074. 


* LIFE x 


Liability of Reinsurer.—The reinsurer of the policy on which 
plaintiffs sued was not liable thereunder since the policy 
which had been converted into extended insurance by the 
issuing company prior to the reinsurance agreement expired 
under the limitations of that agreement prior to the death 
of the insured. (Griffin et al. v. Kentucky Home Mutual Life 
Ins. Co., Tenn. Supreme Ct.).. .{ 501,827. 


Tender of Premiums Refused.—An insurer was held liable for 
the breach of industrial policies issued to plaintiffs on account 
of having refused to accept premiums which the plaintiffs 
had tendered on such policies, judgment being for the 
amount of the premiums paid less dividends. (Metropolitan 
Life Ins. Co. v. Braden et al., Tenn. Ct. of App.).. . 9 501,843. 


Unconditional Commutation of Policy.—Under direction con- 
tained in application which became a part of the policy upon 
the issuance thereof, insurer was entitled to commute said 
policy as non-participating paid-up insurance in a reduced 
amount such as the then value of the policy would purchase. 
(Nielsen v. American Union Life Ins. Co., Kansas City Ct. of 
App., Mo.).. .§ 501,835. 


Receipt for Premium Payments.—An insurer was held to be 
bound by the assurances of its agent to the beneficiary who 
paid the premiums on the policy to the effect that the policy 
was in force, although the receipts given in payment for 
premiums were in a different form than that provided for 
by the rules of the company. (Morrison v. Home Beneficial 
Assn., Inc., Tenn. Ct. of App.). . J 501,838. 


Lapse of Policy.—Under terms of policy, the insurer was not 
bound to make any additional advances to the insured in 
order to keep his policy in force nor did an advancement of 
an amount insufficient to pay the entire premium waive the 
insurer’s right to lapse the policy on account of the non- 
payment of part of the premium. (Compton v. Phoenix 
Mutual Life Ins. Co., Tenn. Supreme Ct.). . .J 501,826. 


Insured’s Knowledge as to Health.—The insurer’s claim that 
the insured had concealed from it facts concerning poor 
health which he had learned after making his application 
but before paying the first premium was not supported by 
the evidence and judgment was entered against the insurer 
on the policies involved. This litigation was begun in 
Florida. (Wilkins v. Travelers Ins. Co., U. S. C. C. A., 5th 
C.). . .§ 501,837. 


February 27, 1941 


Concealment of Material Facts.—The failure of an insured to 
disclose to the insurer that he had been treated within the 
few months preceding his application for insurance by two 
doctors for serious diseases was fraud which justified the 
insurer in voiding the policy under the terms thereof. (Met- 
ropolitan Life Ins. Co. v. Lawson, Tenn. Ct. of App.)... 
q 501,839. 


Commencement of Disability Payments.—Under the terms of 
the group policy and certificate under which plaintiff sued, 
no liability for payment of disability benefits arose until six 
months after the insurer had received satisfactory proof of 
disability and a letter advising the insured that the proofs 
furnished were not sufficient did not amount to a denial of 
liability. (Aetna Life Ins. Co. v. Swain et vir., Tex. Ct. of 
Civ. App.). . .] 501,824. 


Disability Benefits—Provision of policy providing for the pay- 
ment of disability benefits for a stipulated period in the 
event that such disability was caused by an accidental injury 
was held to be inconsistent with subsequent provision ex- 
cluding coverage for hernia and under rules of construction 
the insured was allowed to recover disability benefits where 
his disability was due to a hernia. (Provident Life & Acci- 
dent Ins. Co. v. Sims, Tex. Ct. of Civ. App.)...9 501,829. 


Proof of Disability —The failure to furnish proof of disability 
within the time the policy is in force is not excused by 
the mental incapacity of the insured to comply with the 
provisions of the policy nor is the lapse of the policy for 
non-payment of premiums thereby prevented. (Travelers 
Ins. Co. v. Lee, Tenn. Ct. of App.). . .] 501,832. 


Disability Benefits Denied.—The direction of a verdict in favor 
of the defendant insurer was proper where the evidence 
failed to show that the insured was totally and permanently 
disabled at the time his employment was terminated. (Foster 
v. The Equitable Life Assur. Society of the U. S. and E. I. 
DuPont de Nemours & Co., Tenn. Ct. of App.)...9 501,841. 


Insured Predeceased by Beneficiary.—The unexplained absence 
of the irrevocable beneficiary for seven years after his sepa- 
ration from the insured entitled the administrator of the 
insured to the presumption of his death prior to that of the 
insured so that the proceeds of the policy were payable to 
the administrator. (Redwine, Admr. v. Metropolitan Life Ins. 
Co., Tenn. Ct. of App.)... 501,831. 


Agreement to Share Commissions.—An agreement to share 
commissions entered into between a licensed life insurance 
broker and one who was not licensed was illegal and un- 
enforceable, although said agreement had been assigned on 
the part of the latter to a corporation which was licensed 
to act as a broker. (Fewel & Dawes, Inc. v. Pratt, Calif. 
Supreme Ct.).. . 501,840. 


Merger Agreement—Application of Reserve—Under merger 
agreement allocating the assets of the merged association 
as reserve to the certificate holders of such association, an 
individual insured was not entitled to an individual interest 
in such reserve which the new company was bound to credit 
to the full payment of assessments on the new certificate 
issued pursuant to such agreement. (Stout et al. v. The 
Independent Order of Foresters, Kansas City Ct. of App., 
Mo.).. .¥ 501,834. 


Excess Insurance.—Provisions of both life and accident policies 
limiting the amount for which the insurer would be liable to 
any one insured and providing that any excess insurance 
would be void were held to control the liability of the 
insurer and to entitle the insured to recover back only the 
amount of the premiums paid on the excess insurance. (Life 
and Casualty Ins. Co. of Tenn. v. Griggs, Tenn. Ct. of App.) 
{ 501,833. 


Release of Claim.—A new trial was granted after judgment in 
favor of the insurer in an action seeking to recover the 
amount due under four policies and to set aside a release 
executed by the beneficiary at a time when she was insane 
and did not realize what she was doing, on account of errors 
in the instructions given on behalf of defendant. (Kelley, 
Admr, v. United Mutual Ins. Assn., Kansas City Ct. of App., 
Mo.).. .f 501,836. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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LIFE—Continued 


Double Indemnity—Drowning.—A judgment in favor of plain- 

tiff to. recover under the double indemnity provisions of 
three policies issued by defendant on the life of plaintiff’s 
husband was reversed and the cause remanded because of 
errors in the lower court’s rulings with respect to evidence 
and with respect to the instructions given the jury. (Gero v. 
The John Hancock Mutual Life Ins. Co., Vt. Supreme Ct.). . 
q 501,828. 


Attorney’s Lien for Fee.—After settling an action brought to 


recover the cash surrender value of a policy by paying the 
amount to the insured without notifying her attorney, the 
insurer was held liable to the attorney for the amount which 
the insured had agreed to pay him for handling her action. 
(Metropolitan Life Ins. Co. v. Hamilton, Tenn. Ct. of App.) 
q 501,842. 


Jurisdiction of Court.—In an action on a beneficiary certificate 


where the law of the state of the domicil of the association 
and that of the domicil of the insured was pleaded, after a 
judgment for plaintiff by the trial court which relied upon 
the law of the state of the domicil of the association, defend- 
ant could not appeal directly to the Supreme Court of the 
state, there being no constitutional question involved. (Rags- 
dale v. Brotherhood of Railway Trainmen, Mo. Supreme Ct.) 
.. 501,823. 


Effect of Testimony.—Rehearing was denied after judgment 


for plaintiff under a policy issued by defendant on the life 
of plaintiff’s son, the court not making a statement of fact 
with certain testimony as its basis, but rather stating that 
such testimony tended to show such fact. The question was 
left to the jury. (Poignee v. The John Hancock Mutual Life 
Ins. Co., St. Louis Ct. of App., Mo.). ..] 501,830. 


*% AUTOMOBILE * 


Insurer’s Liability for Payment of Penalty.—An insurer who 


had agreed to pay all sums which its insured was obligated 
to pay by reason of liability imposed by law for damages 
was held not liable for a sum, represented by a doubling of 
compensatory damages, imposed for wilful violation of a 
statute by an automobile driver. (Tedesco v. Maryland 
Casualty Co., Conn. Supreme Ct. of Err.).. | 703,986. 


Insurer’s Liability for Judgments Paid by Insured.—Defend- 


ants insured the commercial operation of plaintiff’s truck 
in his business as a dairy farmer. The evidence indicated 
that the truck was used without the permission of plaintiff 
and on business not connected with his. Despite the fact 
that the judgments paid by plaintiff were procured on the 
basis that the driver was his agent, defendants were held not 
responsible, under their policies, for his reimbursement. 
(Manthey v. The American Automobile Ins. Co. et al., Conn. 
Supreme Ct. of Err.).. . 703,988. 


Permission of Named Insured.—Under the omnibus clause in 


an automobile insurance policy, extending coverage to any 
person using the automobile with the permission of the 
named insured, an insurance company was held not answer- 
able for injuries and deaths inflicted through the negligence 
of a person who was driving, not with the permission of the 
named insured, but with the permission of a permittee of 
the named insured. (Cronan, Adm. v. Travelers Indemnity 
Co.; Swierupski et al., N. J. Ct. of Err. and App.). . .[ 703,998. 


Fraudulent Representations of Insurance Solicitor.—An insur- 


ance solicitor represented to plaintiff that his automobile 
and its operation was fully insured as of June 15th. The 
solicitor placed the insurance with defendant through its 
general agent, but was told that the public liability and 
property damage coverage could not issue as of June 15th. 
This coverage became effective as of June 23rd, but the 
court ordered a reformation of the policy to extend this 
coverage as of June 15th, holding defendant responsible for 
the false representations of the solicitor. (Ricas v. American 
Casualty Co. of Reading, Pa., Md. Cir. Ct., Balto. County) 
1 703,999. 


Breach of Contract to Procure Collision Insurance.—Plaintiff 


sought to hold an automobile dealer responsible for a breach 
of a contract to procure collision insurance. It was held 
that, if such a contract was entered, it was with the com- 
pany financing the purchase of plaintiff’s car and, therefore, 
the dealer could not be held responsible as alleged. (Hood v. 
Vance, Tenn. Ct. of App.). . . 704,000. 


Reformation of Insurance Policy.—It was alleged that, through 


the mistake of plaintiff, known to defendant, a policy was 
issued upon an automobile which plaintiff did not own or 
was not operating or in which he had no insurable interest. 
Upon demurrer, it was held that these allegations, if proved, 
would be sufficient to warrant a decree granting a reforma- 
tion of the policy. (Genuser v. The Ocean Accident & 
Guarantee Corp., Lid., Calif. Dist. Ct. of App.). . .] 704,002. 


Settlement by Insurer.—Defendant’s insurer settled plaintiffs’ 


claims against defendant. Defendant had no control in the 
matter. Before the agreed amount was paid, the insurance 
company was taken over for liquidation. The court held 
that the insurance company was not defendant’s agent in 
the settlement agreement and defendant could not be held 
responsible for the payment of the agreed amount. (Haluka 
et ux. v. Baker, Ohio Ct. of App.).. .§ 704,005. 


“Other Valid and Collectible Insurance.”—-The omnibus clause 


of an automobile insurance policy did not cover a permissive 
user of the insured automobile who had “other valid and 
collectible insurance.” The negligent user of the insured 
automobile carried insurance covering his operation of other 
vehicles, but his policy provided that such coverage should 
be “excess insurance over any other valid and collectible 
insurance available to the insured.” It was held that the 
latter coverage was not “other valid and collectible insur- 
ance” within the meaning of the aforementioned omnibus 
clause. (Zurich Gen. Accident & Liability Ins. Co., Ltd. v. 
Clamor et al., U. S. Dist. Ct., N. D. of IIL). . .§ 704,006. 


Refusal of Passage on Bus.—Plaintiff purchased a ticket for 


transportation over defendant’s bus line; he was ‘told that 

he might stop en route to his destination and continue on the 

next bus. He recovered greater than his actual damages 

for his ejection from the bus in which he attempted to con- 

tinue his journey after making the contemplated stop. (South- 

eastern Greyhound Lines, Inc. v. Freels, Tenn. Supreme Ct.) 
1 703,980. 


Ejection of Sick Bus Passenger.—Plaintiff recovered a judg- 


ment for damages which resulted when he was ejected from 
defendant’s bus and subjected to a temperature of fourteen 
degrees above zero. The bus company’s rule requiring a 
driver to eject a sick and vomiting passenger was either 
unreasonable in itself or unreasonable in its enforcement and 
was properly denied admission into evidence. (Johnson City 
Transit Co. v. Hall, Tenn. Ct. of App.). . . | 703,982. 


Respondeat Superior.—The fact that, while on a trip for his 


own purposes, defendant’s salesman attempted to interest 
two persons in the purchase of a car, but was not so engaged 
at the time of the accident, did not render defendant respon- 
sible for the negligent operation by the salesman of his 
own car. (Cunningham v. Union Chevrolet Co. et al.; Arnold 
v. Same; Thole Williamson v. Same; Morris, Admr. of Robert 
Williamson v. Same; Morris, Admr. of Anthony v. Same, Tenn. 
Supreme Ct.).. .] 703,981. 


Car Driven Against Express Instructions of Owner.—While 


defendant’s son was driving her automobile against her 
express instructions, he struck and injured plaintiff. The 
general verdict in favor of plaintiff was inconsistent with 
the findings that the car was operated against defendant's 
will and not on her business. The finding that the car was 
operated with defendant’s implied consent was inconsistent 
with the finding that it was operated against her will. A 
new trial was ordered. (Hill v. Cabral, R. I. Supreme Ct.) 
{ 703,997. 


Effect of Judgment in Favor of Master.—A judgment in favor 


of a master on the ground that his servant was not negligent 
was held to bar a subsequent suit against the servant even 
though certain admissions of the servant were inadmissible 
in the suit against the master. (Jones v. Valisi, Vt. Supreme 
Ct.). . .§ 703,995. 
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AUTOMOBILE—Continued 


Father’s Liability for Son’s Operation of Car.—Under the stat- 
ute rendering an owner liable for the negligence of one 
whom he permits to drive his car, a father, who permitted 
his son to use his automobile, with express instructions not 
to carry passengers for hire, was held liable for damages 
growing out of the son’s operation of the automobile which 
resulted in injuries to a passenger for hire. (Sweeney, Special 
Admr. v. Hartman et al., Mich. Supreme Ct.). . . | 704,009. 


Negligence of Bailee Imputed to Bailor.—Plaintiff, by pleading 
that the negligence of his bailee and a third party was the 
proximate cause of his loss, alleged that he himself was 
guilty of negligence, the negligence of his bailee being im- 
putable to him. Therefore, as a matter of law, he was not 
entitled to any judgment against the third party. (Rose v. 
Baker et al., Tex. Supreme Ct.) .. {| 703,992. 


Car Striking Hole on Bridge—When the rear wheels of plain- 
tiff’s car skidded off the runners on a bridge, the left rear 
wheel fell into a hole alongside of the left runner and the 
car was overturned and thrown from the bridge. The county 
maintaining the bridge was held pong “or emagy for the damage 
to plaintiff’s car. (Coffee County v. Denton, Ga. Ct. of App.) 
...§] 704,001. 


Parked Truck Loaded with Trees Struck.—Plaintiffs were de- 
nied recovery for injuries sustained when the parked truck, 
in which they were sitting and which was so loaded with 
evergreen trees as to conceal all but its wheels, was struck 
by a truck which had approached from the rear. (Curcio v. 


Goodwin et al.; Serignese v. Goodwin, Conn. Supreme Ct. of 
Err.) .. .§ 703,987. 


Failure to Perform Statutory Duty in Emergency.—Defendant, 
who was forced to stop suddenly, was held not responsible 
for his failure to extend his hand as a signal of his intention 
to stop. A person confronted with an emergency not due to 
his negligence is not chargeable with a failure to perform a 


statutory duty. (Russell v. Furniture Renewal, Inc. et al., 
Tenn, Ct. of App.). . . {| 703,985. 


Horse Plunging into Car.—A horse which had been previously 
ten feet off the highway plunged into the side of defendant’s 
car at a time when he could not swerve away because of a 
passing vehicle. The rider was thrown from the horse and 
killed, but defendant was held not answerable for his death. 
(Hontou et al. v. Orvis, Calif. Dist. Ct. of App.) . . .] 704,004. 


Head-on Collision.—Plaintiff recovered compensation for per- 
sonal injuries sustained when the automobile in which she 
was riding was struck head-on by an approaching automo- 
bile. It appeared from the evidence that the approaching 
automobile was operated on the wrong side of the road and 
that plaintiff was in the exercise of due care for her own 
safety. (Berry v. Breed, Admr., Ill. App. Ct.).. .§ 704,007. 


Approaching Vehicles Collision—Guest Injured.—When an au- 
tomobile skidded on slippery pavement, it was struck by an 
approaching vehicle. The jury apparently found from the 
evidence that the accident was unavoidable and that neither 
driver was at fault. A guest in the skidding vehicle was, 
therefore, entitled to no recovery for injuries received in the 
collision. The jury was properly instructed that any negli- 
gence of the driver of the skidding car could not be imputed 
to the guest. (Fernholtz v. Bisbee, Calif. Dist. Ct. of App.) 

{ 704,003. 


Humanitarian Doctrine.—Although plaintiff, a minor, made out 
a submissible case for the jury under the humanitarian doc- 
trine, the verdict in his favor could not be upheld for the 
reason that the court, in its instruction, erroneously extended 
the danger zone under said doctrine to include plaintiff while 
approaching in a position of imminent peril. The instruction 
permitting recovery for impairment of earning capacity, 
without excluding the period of plaintiff's minority, was also 
misdirection. (Evans v. Farmers Elevator Co., Mo. Supreme 
Ct.). . .§ 703,990. 
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Identity of Truck.—Plaintiff’s truck was forced off the road by 
a red truck which approached on the wrong side of the road. 
Shortly after the accident an attendant at a nearby toll 
bridge identified the truck as belonging to defendant. There 
was sufficient evidence to sustain the jury’s findings that the 
truck was owned by defendant and defendant was held an- 
swerable for plaintiff’s property damage. (Hill Co. et al. v, 
Squires, Tenn, Ct. of App.). . .] 703,984. 


Collision between Logging and Lumber Trucks.—Plaintiff’s son 
was killed when the lumber truck in which he was riding 
collided with a logging truck as the latter turned left at an 
intersection. The driver of the logging truck and his em- 
ployer were held responsible for the accident. (Arrendell 
et al. v. Wells, Tex. Ct. of Civ. App.) . . . 703,993. 


Collision at Railroad Crossing.—Plaintiff was denied recovery 
for injuries sustained when the right rear of his car was 
struck by the side of defendant’s engine at a railroad cross- 
ing, the court holding that a verdict in his favor was against 
the weight of the evidence. (Chucklin v. Lowden et al., Trus- 
tees, Ill. App. Ct.) . . . | 704,008. 


Railroad Crossing Collision.—In a suit arising out of a collision 
between decedent’s automobile and defendant’s train, there 
was evidence that both decedent and the trainmen were 
guilty of negligence. There was, however, no basis for the 
jury’s conclusion that the trainmen were guilty of greater 
negligence. There being no violation of the Lookout Statute 
by defendant, decedent’s contributory negligence was a 
defense to the action. (McGlothin, Admx. v. Thompson, 
Trustee, Mo. Supreme Ct.). . .§ 703,989. 


Necessary Parties.—The father of an injured minor, although 
legally divorced from the minor’s mother, is a necessary 
party to a suit to recover for the minor’s injuries. He has 
a legal duty to support the minor and is, therefore, interested 
in the recovery. (Houston Oxygen Co., Inc. et al. v. Davis 
et al.; Tex. Supreme Ct.).. .¥ 703,991. 


Venue of Action.—Plaintiff sought to recover for severe cold 
and exposure suffered while a passenger on defendant’s bus. 
The evidence indicated that defendant was a corporation 
and that it had an “agency or representative” in Bexar 
County. Therefore, under the law, plaintiff was entitled to 
lay venue in that county. (Painter Bus Lines, Inc. v. Car- 
penter, Tex. Ct. of Civ. App.).. .] 703,994. 


Conspiracy to Delay Prosecution of Appeal.—A bus company 
sought to enjoin one Priest and his attorneys from taking 
steps to collect a judgment entered in an Arkansas court 
awarding Priest damages for injuries sustained through the 
bus company’s negligence. The company charged that 
Priest and his attorneys conspired to delay the prosecution 
of an appeal until the period for bringing the appeal had 
elapsed. Conspiracy was not shown and the bus company 
was denied the injunction sought. (Mo. Pacific Transporta- 
tion Co. v. Priest et al., U. S. C. C. A., 8th C.)...1 703,996. 


Offer of Settlement.—Because plaintiff’s husband was permitted 
to testify that defendant had offered to make a settlement of 
the damages which occurred when his automobile struck 
plaintiff's car at an intersection, the judgment entered in 
tavor of plaintiff on the jury’s verdict in her favor could not 


be sustained. An offer of settlement may not be admitted in 
evidence for the purpose of showing an admission of lia- 
bility. (Sexton v. iewoonder, Mich. Supreme Ct.) 

q 704,010. 


Wrongful Death under Survival Statute—It was held under 
the survival statute that the administrator for a child, who 
was killed by a truck owned and operated by the respective 
defendants, had no right to effect a settlement for the child’s 
wrongful death and that the child’s father, as next of kin, 
had a right to sue in his own name without the consent of 
the administrator. (Cummins et al. v. Woody, Admr. et al., 
Tenn. Ct. of App.).. . 703,983. 
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